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Before CLARK, Chief Judge, and LUMBARD AND WATERMAN, Circuit Judges.

WATERMAN, Circuit Judge.

Petitioner is a life insurance agent who has been engaged since 1927 in purchasing from other
insurance agents their rights to renewal commissions on life insurance policies. In 1948 he
filed his individual return on the cash receipts and disbursements basis. He reported no
income on account of assigned renewal commissions that year although he received during the
year the total sum of $45,500.70 from assigned commissions on 1,648 policies. Of this amount
$23,563.33 represented receipts over and above the aggregate original cost of the assignments
to the petitioner, which cost had been recovered by him in the form of prior receipts. The Tax
Court held, 22 T.C. 1019, that $22,694.50 (being the $23,563.33 less $868,83 representing
unrecovered costs of policies lapsed during 1948) was taxable to the petitioner as ordinary
income for 1948. Petitioner now seeks to upset this determination on this appeal. He raises
three question: (1) whether he realized any taxable income on the receipt by him of
commissions on assigned renewals; (2) if so, whether the income received is taxable as
ordinary income or long-term capital gain; and (3) whether he may deduct from such income
the total cost of all assignments of renewal commissions purchased in 1948.

I

Petitioner performs a form of brokerage service for life insurance agents when he converts
their rights to future income into immediate hard cash. He not only performs a discounting
function, but, in addition, he undertakes the risk that by lapse or termination of a policy
renewal commissions will cease. We find it difficult, under these circumstances, to view the
petitioner's earnings or profits arising from the performance of these services as other than
taxable income. And petitioner relies on cases which have no application to this case. Lucas v.
Earl, 1930, 281 U.S. 111; Helvering v. Horst, 1940, 311 U.S. 112; and Helvering v. Eubank, 1940,
311 U.S. 122. The principle of those cases is that a taxpayer, despite an intra-family gratuitous
assignment of income rights, remains taxable on the income which he earns by his personal
services or which is derived from property which he owns. The rationale of the Horst case was
that the receipt of income by the donee is an economic benefit or satisfaction to the donor, and
therefore a realization of income by him. Where there is an arm's length assignment of income
rights for a valuable consideration, it is clear that the assignor realizes only the amount of the
consideration received, Rhodes v. Commissioner, 1941, 43 B.T.A. 780, affirmed 6 Cir., 1942,
131 F.2d 50, and the assignee is taxable for receipts in excess of this amount. See Blair v.
Commissioner, 1937, 300 U.S.5; G.C.M. 24849, 1946-1 Cum.Bull. 66, 67-68.

II

[Discussion of the capital gains issues omitted.]

III

The taxpayer also contends that he should be allowed to deduct, against the profits realized in
the current year, the cost of acquiring additional assignments of renewal commissions, which
will start to yield payments only in future years. The cost of acquiring additional assignments



of renewal commissions is a capital expenditure to be recovered by allocation against the
income derived from the asset acquired; it is not, in its entirety, an "ordinary and necessary"
business expense of the year of purchase. [Citations omitted.]

The decision of the Tax Court is affirmed.


